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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
BENJAMIN ZIMBALIST PITTMAN,
Defendant-Appellant.

NO. 44687
Ada County Case No.
CR-2015-12589

RESPONDENT'S BRIEF

Issue
Has Pittman failed to establish the district court abused its discretion, either by
imposing a unified sentence of seven years, with two years fixed, for domestic battery;
by relinquishing jurisdiction; or by denying his Rule 35 motion for reduction of sentence?

Pittman Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Pittman pled guilty to felony domestic battery and the district court imposed a
unified sentence of seven years, with two years fixed, and retained jurisdiction. (R.,
pp.56-60.)

After the period of retained jurisdiction the district court relinquished
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jurisdiction. (R., pp.67-69.) Pittman filed a notice of appeal timely from the judgement
of conviction. (R., pp.70-72.) He also filed a timely Rule 35 motion for reduction of his
sentence, which the district court denied. (R., pp.73-74, 77-79.)
Pittman asserts his sentence is excessive in light of his abandonment issues,
purported remorse, and acceptance of responsibility. (Appellant’s brief, pp.4-6.) The
record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum prison sentence for felony domestic battery is 10 years. I.C. § 18918(2)(b). The district court imposed a unified sentence of seven years, with two years
fixed, which falls well within the statutory guidelines. (R., pp.56-60.) At sentencing, the
district court articulated the correct legal standards applicable to its decision and also
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set forth its reasons for imposing Pittman’s sentence. (3/21/16 Tr., p.30, L.25 – p.33,
L.8.) The district court did take into account Pittman’s lack of a father figure, but also
took into account that he had a strong female role model in the form of his adoptive
mother.

(3/21/16 Tr., p.31, Ls.16-25.)

The court also considered Pittman’s partial

acceptance of responsibility, but found Pittman minimized his conduct in this case.
(3/21/16 Tr., p.32, Ls.1-16.) The state submits Pittman has failed to establish an abuse
of discretion, for reasons more fully set forth in the attached excerpt of the sentencing
hearing transcript, which the state adopts as its argument on appeal. (Appendix A.)
Pittman next asserts the district court abused its discretion by relinquishing
jurisdiction in light of his performance during the retained jurisdiction program and the
recommendation by program staff that the court consider probation. (Appellant’s brief,
pp.6-7.) Pittman has failed to establish an abuse of discretion.
Whether to place a defendant on probation or relinquish jurisdiction are both
matters within the sound discretion of the trial court and will not be overturned on appeal
absent an abuse of that discretion. I.C. § 19-2601(4); see State v. Hood, 102 Idaho
711, 712, 639 P.2d 9, 10 (1981); State v. Lee, 117 Idaho 203, 205-06, 786 P.2d 594,
596-97 (Ct. App. 1990). A court’s decision to relinquish jurisdiction will not be deemed
an abuse of discretion if the trial court has sufficient information to determine that a
suspended sentence and probation would be inappropriate under I.C. § 19-2521. State
v. Chapel, 107 Idaho 193, 194, 687 P.2d 583, 584 (Ct. App. 1984).
Pittman’s performance during the retained jurisdiction was poor as evidenced by
the fact that Pittman received two verbal warnings, 12 written warnings, and a DOR
during the program. (PSI, pp.182-83.) While Pittman did complete his programming, he
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struggled with his attitude, had a lack of interest, did the bare minimum, and had to be
regularly reminded to take the program seriously. (PSI, pp.184-87.) At the jurisdictional
review hearing, the district court articulated the correct legal standards applicable to its
decision and also set forth, in detail, its reasons for relinquishing jurisdiction. (11/7/16
Tr., p.38, L.12 – p.40, L.6.) The state submits Pittman has failed to establish an abuse
of discretion, for reasons more fully set forth in the attached excerpt of the jurisdictional
review hearing transcript, which the state adopts as its argument on appeal. (Appendix
B.)
Finally, Pittman asserts the district court abused its discretion by denying his
Rule 35 motion for reduction of his sentence in light of his “positive growth during the
rider program,” and the reasons he believed he would be “successful on felony
probation.” (Appellant’s brief, p.8.) If a sentence is within applicable statutory limits, a
motion for reduction of sentence under Rule 35 is a plea for leniency, and this Court
reviews the denial of the motion for an abuse of discretion. State v. Huffman, 144
Idaho, 201, 203, 159 P.3d 838, 840 (2007). To prevail on appeal, Pittman must “show
that the sentence is excessive in light of new or additional information subsequently
provided to the district court in support of the Rule 35 motion.” Id. Pittman has failed to
satisfy his burden.
Pittman provided no new or additional information in support of his Rule 35
motion. Rather, Pittman’s motion was based on his belief that he benefitted from the
retained jurisdiction program, accepted responsibility, and wanted to “get a chance to
apologize to [the victim] correctly.” (R., p.74.) The district court correctly concluded this
was “not new or additional information which would render his sentence excessive
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under ICR 35.” Because Pittman presented no new evidence in support of his Rule 35
motion, he failed to demonstrate in the motion that his sentence is excessive. Having
failed to make such a showing, he has failed to establish any basis for reversal of the
district court’s order denying his Rule 35 motion.

Conclusion
The state respectfully requests this Court to affirm Pittman’s conviction and
sentence, the district court’s order relinquishing jurisdiction, and the district court’s order
denying Pittman’s Rule 35 motion for reduction of sentence.

DATED this 5th day of May, 2017.

__/s/_Jessica M. Lorello__________
JESSICA M. LORELLO
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 5th day of May, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
KIMBERLY A. COSTER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Jessica M. Lorello___________
JESSICA M. LORELLO
Deputy Attorney General
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1

30

school and kind of posturing and almost Intimidating

Mr. Pittman, do you wish to make a

2

other females that he was in relationships with are

2

3

certainly troubling. so I think that not only do we nef>d

3

THE DEFENDANT:

4

to address his marijuana use, but the most Important

4

THE COURT: Whatever you feel comfortable doing.

s

thing we need to address Is the domestic violence

s

6

treatment .

6

furthermore, I would like to see him

7

a

continue with Terry Rellly services. I know he had gone

statement.

THE DEFENDANT:

You want me to stand up.
All right. Judge Hippler I'm

know my behavior was uncalled for. The last few months I

7

was In Jail has given me the time I needed to think about

a

the consequences my actions and how it has effected my

9

there In the past, but he again was out of money and was

9

famlly and myself, as well as my Danielle, my victim. 1

10

unable to afford his medication. He does have a pretty

10

make mistakes in my past and I take the responsibility

u

sood plan In place for his probation, if that is to be

11

for my mistakes. I don't want the errors of my past to

12

an issue or if that is to be the order of the court

u

define the man and the father that I know I have the

13

today. He has been In custody since before Christmas on

13

potential to be. I know very well not having a father

14

this, so I believe he's sot about 90 days of credit for

14

figure in one's life, I would never want my children to

1s

time.

1S

have that experience.

So I would ask that the court consider

1&

I'm looklns forward to attending the 52

16

17

placlng him on a period of probation. If this court not

18

at this point in time confident that he is a viable

1B

self-change classes, not only so I can be a more

19

candidate for probation, I would ask for the court to

19

productive citizen In the community but so I can be a

20

consider orderlns the A8C and SAP while In custody and

20

better father and better man for both my family and

21

allowlns him to petition for early release upon

11

myself. Whatever your decision Is, your Honor, I would

22

completion of those classes.

22

like to express my deepest regrets and apolosles to my

23

victim, Danielle.

I know he has typed up at that statement

ll
24

25

17

today and he would like to address the court.

weeks of domestic violence classes and cognitive

THE COURT: Thank you.

24

THE COVRT: All right. Thank you.

25

Mr. Pittman, on your plea of guilty, I

32

find you sullty. In an exercise of my discretion In

It is an act of cowardice, I think, to hit

z

sentencing, I've considered the Toohlll factors,

2

3

lndudins the nature of the offense and the character of

3

4

the offender, the Information In mitigation and

4

because the defendant, while he takes responslblllty

5

aggravation.

5

today and I appreciate at that, has somewhat minimized

6

In fashioning a sentence, I do so mindful

somebody, particularly a female, by somebody who Is
·

obviously a very strong Individual. I'm concerned

6

to a degree his conduct In this case. He Indicated that

7

of the objectives of, first and foremost, protecting

7

he believes that this incident is, in quotes, "part his

a

society, but also achieving deterrence, the potential

a

fault."

9

for rehabilitation, as well as the need for retribution

9

10

or punishment.

10

I note that he sives excuses and avoids
responsibility for the prior Incidents Involving other

u

females, Including those females in high school. He has

12

reviewed the domestic violence evaluation, I've

u

a history of multiple no-contact order violations,
including In this case, at least with this victim

11

I reviewed the PSI materials, I've

u

considered those. I've also considered the arguments

13

14

and recommendations of counsel and the statement the

14

anyway. I'm concerned when his misdemeanor PO Indicates

15

defendant made today.

15

that he did, again In quotes, a "horrible" job on
misdemeanor probation.

16

There's a disturbing pattern I see here

16

17

with the defendant of disrespect and abuse towards

17

18

females. I know that he has a •• defense mentioned lack

18

And finally I'm concerned that the
evaluation that was performed Indicates that he Is a

19

of a strong male role model. It's likely he does have a

19

high risk for further acts of domestic violence, both on

20

strong female role model In his llfe In the form of his

20

the SARA and ODARA evaluatlon5 as recommended by - or

11

adoptive mother. I can't imagine that he would take

21

the evaluation was done.

22

someone else treating her the way he has treated both

22

23

the victim In this case, the glrl.s In high school that

ll

24

he made multiple frankly disgusting and disturbing

24

He needs intensive counseling and treatment and I think

25

threats to, and his conduct In general.

25

that the retained Jurisdiction program Is the place best

7

It Is apparent to the court at this time
the defendant Is not a viable candidate for probation.

33

1

suited to provide that. Hopefully he will do well In

34

1

Jurisdiction or a cost of supervision If he Is granted
probation at some point In time.

2

the Rider, will learn to obey the rules, wlll treat

z

3

others with respect and learn tools to treat women and

3

4

others In the community with respect and can earn

4

appeal. If you cannot afford an attorney, you can

S

ultimately a probation recommendation from the retained

5

request to have one appointed at public expense. Any

&

Jurisdiction program. But I think he's in need of that

&

appeal must be flied within 42 days the date of this

7

Intensive treatment before he Is a viable candidate for

7

order or the entry of the written order of Judgment of

a

release.

a

conviction and order retaining Jurisdiction.

g

And so I'm going to sentence the defendant

9

Mr. Pittman, you do have the right to

I do wish you luck. I hope you do well on

to the custody of the Idaho State Board of Corrections

10

the Rider program. I hope you come to think about your

11

under the Unified Sentencing Laws of the State of Idaho

11

conduct and behavior and understand that violence is not

1Z

for an aggregate term of seven years. The court

u

an answer with anyone, particularly with people you're

u

specifies a minimum period of confinement of two years

13

in a relationship with and are supposed to care about

10

14

fixed, followed by a subsequent Indeterminate period of

14

and certainly not against women. Good luck.

15

custody of five years.

15

THE DEFENDANT: Thank you.

16

The court will further order that It will

16

17

retain Jurisdiction over the defendant for an

17

18

Indeterminate period of time not to exceed 365 days.

18

19

I'm going to order the defendant provide a ONA sample

19

20

and right thumbprint Impression and otherwise comply

20

21

with the ONA Database Act. I'll order court costs and

21

zz

restitution In the amount of $223.66. I'll not order a

22

23

fine at this time In light of the fact the defendant Is

23

24

either going to be facing a period of penal

24

ZS

incarceration If he does not do well on the retained

25

(Proceedings concluded.)

-ooo-
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MONDAY, NOVEMBER 7, 2016

•••

2

2

3
4

)6

1

THE COURT: State of Idaho vs Benjamin Pittman,

THE COURT: State can argue.

MS. BUTTRAM: Your Honor, I Just point out

3

obviously this wasn't a stellar Rider by the defendant

4

given the number of Informal disciplinary sanctions, as

5

CR·FE-15-12589. The defendant Is present in custody w ith

5

well as the formal disciplinary sanction that he

6

counsel, Ms. Jones. The state Is represented by

6

received. Oftentimes we will see at the very least a few

7

Ms. Buttram. This Is the time set for Rider Review In

7

informal sanctions very early on In the Rider that

8

this case. The defendant was previously before the court

•

resolve towards the end. That does not seem to be the

'

and sentenced to a term of seven years with two fixed and

10

five Indeterminate on a domestic battery felony

10

sanctions from June through September. That Is a little

11

conviction. The court retained jurisdiction.

11

concerning to the state.

12
13

The purpose of this hearing Is to consider

9

12

the recommendations made by the Jurisdictional Review

13

case here. He is very consistent getting Informal

I do recognize the recommendation Is for
probation. I would ask that If the court does place him

14

Committee and whether to relinquish Jurisdiction or

14

on probation, it would be for the full seven years,

lS

place the defendant on probation.

15

given not only criminal hi.story but the Issues he had on

16

the Rider. I would also ask the court for an amended

Have the parties ready the APSI?

16

17

MS. BUTTRAM: Yes, your Honor.

17

no-contact order to last the duration of that time.

18

MS. JONES: Yes, your Honor.

18

While the defendant was in custody, Ms. Lands gave birth

THE COURT: Mr. Pittman, have you read the

19

to their child and my understanding Is there are or will

19

20

report from the Rider Review Committee?

20

be shortly some legal proceedings involving that child.

21

THE DEFENDANT: Yes, sir.

21

The exception that Is allowed for here Is for them to

THE COURT: Do you have a victim that wishes to

22

meet with attorneys with or through attorneys and for

23

legal proceedings.

22
23

24
25

speak today?
MS. BUTTRAM: She Is present In court,

24

your Honor, but does not wish to make a statement.

25

8

THE COURT: ts the state making a
recommendation?
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